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 A very recent case decided by the 
High Court of Australia has clarified the 
law regarding the treatment of assets 
held by a Family Trust in a property 
settlement between a husband and wife 
following the breakdown of their 
marriage.  The Court has confirmed that 
in most cases assets held by a Family 
Trust can be included in a family law 
property settlement, particularly where: 

  

 The husband or the wife is the 

�´�7�U�X�V�W�H�H�µ�����´�6�H�W�W�O�R�U�µ���D�Q�G���R�U��
�´�$�S�S�R�L�Q�W�R�U�µ���R�I���W�K�H���)�D�P�L�O�\���7�U�X�V�W��
and as such has ultimate control 
over how the Family Trust 
operates; and 

 Either or both of the husband and 

wife are beneficiaries of the 
Family Trust; and 

 The assets of a Family Trust have 

built up due to the financial and 
non financial contributions made 
by the husband and wife during 
the course of their marriage; 

 
In the case of Kennon v Spry: Spry v 
Kennon [2008] HCA 56, Dr Spry 
established a Family Trust many years 
before his marriage.  Dr Spry was the 

Settlor and Trustee of this Trust.  Dr Spry 
was also a beneficiary of the Trust. In 
1978 Dr Spry married and he and his 
wife had four children.  By a deed 
varying the Trust in 1983, Dr Spry 
excluded himself as a beneficiary of the 
Family Trust.  He appointed his wife as 
Trustee on his death or resignation, with 
his eldest daughter to take over the role 
from Mrs Spry upon her death or 
resignation. In December 1998, Dr Spry 
made a further variation to the Trust 
which excluded himself and Mrs Spry as 
�E�H�Q�H�I�L�F�L�D�U�L�H�V�����7�K�L�V���Z�D�V���G�R�Q�H�����´at a time 
�Z�K�H�Q���K�L�V���P�D�U�U�L�D�J�H���Z�D�V���L�Q���G�L�I�I�L�F�X�O�W�\�µ���L�Q��
the words of Chief Justice French in the 
High Court. In 2001 Dr and Mrs Spry 
separated. In 2002 Mrs Spry applied 
for a Divorce and property settlement in 
the Family Court of Australia. 
  
In January 2002 Dr Spry created 4 new 
Trust Funds; one for each of his children.  
He transferred into each new Trust one 
quarter of the assets of the main Spry 
Family Trust. He later transferred into 
�W�K�H���F�K�L�O�G�U�H�Q�·�V���7�U�X�V�W���)�X�Q�G�V�����V�K�D�U�H�V���K�H���K�H�O�G��
beneficially. In May 2002 Dr Spry 
appointed his solicitor Mr Kennon as 
joint Trustee with him of each of the 
Children's Trusts. 

  
Mrs Spry asked for Court Orders that 
she receive one half of all of the assets 
and resources held by herself and her 
husband, including the assets of the 
Family Trust.  Mrs Spry also asked for 
Court Orders pursuant to Section 106B 
of the Family Law Act that the variation 
to the Family Trust in 1998 and the 
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