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The breakdown of a long term
relationship, either marriage or de
facto, is often a very emotional and
stressful time. Many people are unsure
about what they need to consider and

how various issues can be resolved.

The main issues that need to be
considered following separation are:

PARENTING MATTERS

The ongoing parenting arrangements
for children is one of the most important
issues that needs to be addressed
following the breakdown of a
relationship. The law recognises that, in
the vast majority of cases, it is important
for children to maintain a close and
continuing relationship with both parents
after separation. Trying to make the
decisions about the future parenting
arrangements however, can be very
difficult when the emotion surrounding
the breakdown of the relationship is still

very real.

Parents are able to utilise a number of
services, including mediation, to assist
them in formulating the parenting
arrangements for their children
following separation. Indeed parents
are now required to attend mediation
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to attempt to resolve any disputes about
the arrangements for their children,
except in some limited circumstances.

There are a number of ways in which the
ongoing parenting arrangements for
children can be formalised; including
through private agreement, Parenting
Plans, Consent Orders and Court
proceedings. Some options may be more
suitable than others depending on the
nature and complexity of the parenting
arrangements that are contemplated. It is
important for parents to obtain advice
and carefully consider the parenting
arrangements that are in the best

interests of their children.

FINANCIAL MATTERS

The division of property following the

breakdown of a relationship requires the

consideration of a number of issues,
including:

1. The nature of the relationship, either
a marriage or de facto relationship,
and the length of that relationship.

2.  Whether there are any children of
the relationship.

3. The assets and liabilities of the
relationship, regardless of in whose
name the assets are owned.

4. The contributions of a financial, non-

financial and homemaking and

parenting nature each party has
made toward the acquisition,
conservation and improvement of
those assets.

The needs of each party for the
future, including any difference in
income and earning capacity and
any health difficulties.

Whether the overall proposed
division of property is fair in all of
the circumstances.

Again, the division of assets following
the breakdown of a relationship can

(Continues on page 6)
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The majority of home owners in
Australia will have a mortgage with
a banking institution. The lender of
the money is referred to as the
mortgagee while the borrower is
known as the mortgagor. A
mortgagee takes a mortgage over
real property to secure the loan.
When a mortgagor defaults on
their home loan the mortgagee is
given the right to repossess the
secured property. These rights are
contained within the terms and
conditions that are given to a
mortgagor when the mortgage is
arranged. It is essential therefore
for every new home owner to
carefully read their rights and
obligations.

There are a number of steps that a
mortgagee must go through before
they are given the right to take
possession of the secured property.
It is usual practice for a mortgagee
to keep the mortgagor updated if
there are any arrears with their
loan. If the mortgagor fails to
attend to the arrears or fails to
make any arrangements as to the
payment of the arrears the
mortgagee will issue the required

notices.

Notices:

The mortgagee will send a section
57(2)(b) of the Real Property Act
(NSW) notice. This notice will give
the mortgagor 30 days to remedy
the arrears figure otherwise the
mortgagee will be entitled to issue
Court proceedings with the view of
taking possession.

Another notice that is often sent at
the same time as the section 57(2)
(b) notice is a section 80 of the

Consumer Credit Cogl@ice. This

notice does not need to be issued if
the loan is for an investment or
business purpose and will only be
issued if there is a home loan. The
section 80 notice will provide details
of the secured property in question
and will give at least 30 days for
the mortgagor to clear the arrears.
The section 80 notice also includes
an acceleration clause which allows
a mortgagee to demand the entire
loan amount if the arrears are not
cleared within the time limit set.

If there is no response from the
mortgagor within those 30 days, the
mortgagee is given the right to
commence Court proceedings to
repossess the secured property. If a
mortgagor realises that they cannot
meet the repayments and cannot
satisfactorily organise the
repayments then it may be possible
to sell the secured property
themselves and then pay the
mortgagee from the sale proceeds.
The mortgagee may agree not to
enforce their rights immediately if
they can see that the mortgagor is
taking prudent steps to sell the
property. A private sale of the
property will almost always achieve
a higher sale value than if a

mortgagee sells the property.

Court proceedings:
Court proceedings are commenced

with a Statement of Claim in the
possession list of the Supreme Court.
A Statement of Claim cannot be
served without first issuing the notices
described above and waiting the 30
days. If a mortgagor receives a
Statement of Claim it is important
that they seek legal advice. Unlike
the notices described above the
Statement of Claim will be
personally served on the mortgagor.

The

case against you. If there are tenants in the secured

St at ement of Claim w

property a Notice to Occupier will accompany the
Statement of Claim. The Notice to Occupier can be
ignored if there are no tenants in the secured
property. A mortgagor should not ignore a
Statement of Claim and legal advice should be
sought so that a Defence can be filed. Any Defence
must be filed within 28 days of service of the
Statement of Claim.

If a mortgagor ignores the Statement of Claim and
does not file a Defence within 28 days the
mortgagee can obtain judgment for possession. To
do this the mortgagee is required to complete a
Notice of Motion — Default Judgment on a Claim
for Possession of Land and within this Motion is a
detailed account of the default and outlines when
and how the Statement of Claim and Notice to

Occupier was served.

If the Court is satisfied that the mortgagee has
taken all necessary steps for possession it will issue
a Judgment for possession. This Judgment then
gives the mortgagee the right to possess and sell
the property.

Possession:

Once Judgment has been obtained the mortgagee
is then required to obtain a Writ of Possession. This
Writ is then forwarded to the Office of the Sheriff
who will serve a Notice to Vacate. The Notice will
provide a particular date in which the eviction is to
take place. In the event that the mortgagor does

(Continues on page 6)
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In this article we take a brief look at certain services offered by the
the laws and regulations which apply operator. There are different types
to retirement villages in NSW. In of contracts that a resident may be
NSW specific legislation has been asked to sign before moving in fo a
enacted to regulate the operation of retirement village and the most
retirement villages, the main purpose common are loan and licence
being to ensure that the rights of agreements, leases, and services and
residents and intending residents are facilities agreements. A resident
protected. These laws have recently might also be able to buy into the
been amended with the changes complex and become an owner of a
coming into effect on 1 March 2010. unit within the village. Importantly,
the laws in NSW override the terms operator until at least 14 days after receiving
WHAT IS A RETIREMENT VILLAGE? of a village contract, and there are the ,disclosure statem
The laws apply to any retirement penalties for operators who ask
village in NSW. A residentst¢sigrearpstiadt which Operators are also required to make
vill age” i Retijmehti n e d@tempthto avofd ¢he laws. available for inspection, or provide free of
Villages Acl 999 (the Act) to mean a charge, other information about the village
complex containing residential Retirement village contracts can such as a site plan for the village, statements
premises that are, or intended to be, differ from village to village and it is of proposed expenditure and audit accounts
predominantly or exclusively important for residents to obtain for the village.
occupied by retired persons who legal advice about the contract
have entered into village contracts before they sign anything or pay LEGAL COSTS
with an operator of the complex. A any money to an operator of a The Act provides that the legal and other
“retired person” | rstiregeptfilagee d as a expenses incurred by the operator in
person aged 55 years or who has connection with the preparation of a village
retired from full-time employment. INFORMATION TO BEORRDED TO contract are to be shared by both the resident
This means that residential complexes PROSPECTIVE RESIDENTS and the operator. From 1 March 2010, the
where most of the residents are over The retirement village laws require maximum amount payable by a resident in
55 years and the residents have a an operator of a village to provide most situations is $200.00.
contract with the operator of the a prospective resident (or a person
complex are covered by the Act. The acting on the resigkEpTnNG IRPERODAI ), wi t h
Act also excludes certain complexes a ,disclosure st atRRskibsitrod&b S0d& settling in
from the Act, such as nursing homes, signing a contrac tperiodech Rsidentdl ResidEnis W& vicbit€ the
caravan parks or manufactured home statement®™ must C Oyildgéwithth 90Cd8yE of Ro¥ing in will now
estates for example. It should be prescribed information about the only be required to pay to the operator a fair
noted that just because a complex retirement village. The purpose of market rent for their stay, plus a reasonable
calls itself an *“oWvke 58FSChosUnges!ta@ninB@@iTde Up tolaSaxinh of$300. €
something similar) and it is marketed prospective residents a general
only to retirees, this does not understanding of the features and REPAIRS AND MAINTRGCEA
necessarily mean that it is a financial arrangements of the The laws set out who is responsible for the
,retirement vil | agRratticulyr retifement vilahedeing c t . repairs and maintenance of the various items
considered which then supposedly within a retirement village. The operator has
CONTRACTUAL ARRANEHNS allows the prospective resident to an obligation to ensur
As noted above, for a complex to be better compare different villages. capital” are maintaine
covered by the Act, residents must The document must contain details of of repair having regard to certain factors such
enter into a contract with the operator the fees and charges that will be as the age of the village, the amount of
of the complex either in respect of payable by the resident. Residents ingoing contributions paid by residents and the
living in the complex and/or receiving cannot enter into a Contract with the amount of money available for maintenance

(Continues on page 4)
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(continues from page 3)

allocated by the village. Often it is not entirely clear whether
the operator or the resident will be responsible for repairs
and maintenance of certain items and the new laws attempt
to clarify this. Broadly speaking the following rules generally
apply and the application of the rules will depend on
whether an item is classified as an item of capital (as defined
in the table below).

An "item of capital' is defined as:

V any building or structure in a retirement village, and

V any plant, machinery or equipment used in the operation
of the village, and

V any part of the infrastructure of the village, and

V any other item prescribed by the regulations,

The new laws prescribe the following items in a retirement
village, including those in residential premises in the village,
for the purposes of the definition of "item of capital'

V fixtures (for example, bench tops, built-in cupboards and
wardrobes, floor coverings, hot water systems and
stoves),

V fittings (for example, light fittings, taps and sanitary
fittings),

V furnishings (for example, curtains and blinds),

V' non-fixed items (for example, whitegoods, portable air

conditioners, fans, tables and chairs).

The new | capital maingehanaie a‘s

V work done to prevent or repair defects in, damage to, or
deterioration of, an item of capital,

V replacement of a non-fixed item of capital,

V replacement of a component of an item of capital that is

necessary for the proper operation of an item of capital,

ITEM TYPE OF REPAIR

Repair or

followsgailable

PARTY RESPONSIBLE
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The new laws define the following as not b e i capital
maintenancé:

U work done to substantially improve an item of capital
beyond its original condition,

U work done to maintain or repair an item of capital in
circumstances where it would have been more cost
effective to replace the item of capital.

Next Issue

In the next issue of Legalquotes we will look at some other
aspects of resident“s rights
in retirement villages, including the fees and charges payable

(i.e. the incoming contribution/purchase price) and the funds

to a resident/resi.d
and the resolution of disputes.

If you, or someone you know, would like assistance with a
retirement village contract in NSW, please contact one of our
Property Lawyers on 1300

discuss your particular circumstances with you.

727

EXAMPLE

resident or a visitor replacement

Item of capital Operator Hot water system, the village bus
replacement

Item of capital Maintenance Resident Carpet cleaning

Item owned by Repair or . . .

e B — Resident Fridge or microwave

Item damaged by the | Repair or Resident Any item

Item of capital Urgent repairs

resident

Resident can arrange and
Operator must reimburse

Gas leak, blocked/ broken toilet
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CHANGES TO CHALLENGIN

In New South Wales from 1 March 2009 the Family
Provision Act 1982 ceased to apply to Estates for
persons who passed away on or after 1 March 2009.
The “old” Family
died before that date. For the Estates of people who
passed away after T March 2009 there are important
changes to both the Law of challenging a Will and the
procedure involved in making a challenge. Overall, it
could be said that many of the changes are aimed at
giving parties an opportunity to settle disputes before
taking the matter to a full Hearing and incurring the
significant costs involved in a contested Court Hearing.
Generally speaking a Will cannot be challenged by
anyone and everyone. Under the old Law to challenge
a Will the person making the challenge must prove that

Provi si

they are an eligible pers
spouse or defacto spouse of the person at the time of
the deceased person"s deat

person, a former wife or husband, a grandchild or
person who was wholly or partly dependent on the
deceased person and a member of the household of the

deceased person. The new Law now includes an

additional <category bei
deceased person was living in a close personal
relationship at the ti

Under the Succession Act in NSW the Court now has
clear powers to make regulations with respect to costs
and these regulations may include the fixing of the
maximum legal costs for legal services in order to limit
the amount of legal costs that are incurred in relation to
these types of matters. It has been contemplated that
Estates with a value of $750,000.00 or less may have
the Court decide the outcome based on evidence that
the parties have filed without those parties actually
having to attend Court and be cross-examined. In this
way significant legal costs could be avoided for small

Estates.

Section 98 of the Act is aimed at encouraging the
settlement of disputes before holding a Hearing. This
Section states that unless the Court for special reasons,
such as the threat of violence etc, ordered otherwise the
Court must refer an Application to Mediation before it

considers the Application.

Courts are able to regulate the procedure that must be
followed by parties to Court proceedings and their
Lawyers by way of

me

ng,
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persons
June 2009 a Practice Note was published setting out the form

lof the Affidavihthal ag Ap@lidant roush fde todether with thee d

summons that starts the
challenge the Will. The Affidavit must contain information
which includes details as to the reasons why they are eligible
to make a claim, their employment and education history, who
the Appliqune lives vgtmandahie sunimaryydi tbernssets dne

liabilities including superannuation and joint assets of the

expenditure, copies of Income Tax Returns and a summary of
the Applicant“s spouse or
the last 3 years of income. The Applicant must also provide
access to the other parties
and credit card statements for the last 3 years. The Applicant
must also list their future needs. By providing this information

at the commencement of proceedings it is hoped that
unmeritorious claims by Applicants who cannot demonstrate

the necessary dependency on the deceased may be avoided.

The Practice note also states that the Court may make orders

that limit the costs that may be recovered in estates with a

value of less than $500,000.00

The Court is “clamping down”
way so as to avoid claims which do not hold merit and

significant legal costs being avoided in situations where they

can be avoided. It can be anticipated that other ways to

challenge a Will may be explored. Under Section 27 of the
Succession Act a Court may make an Order to rectify a Will

to carry out the intentions of the Testator if the Court is

satisfied that the Will does not carry out those intentions. It is
possible that this Section will in future be utilised as a means

to challenge a Will. For further information please contact

On 1
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MORTGAGEE REPOSSESSI
HOW IS IACHIEVED
(Continued from page 2)

not live in the secured premises and there is

a tenant, the mortgagee is also required to
issue a Notice to Vacate to the tenant and
allow for a minimum of 30 days for the
tenant to vacate the premises.

If more time is needed to vacate the
premises it may be possible to have this time
extended. This would be best done through
a solicitor who cafr
solicitors directly.

It may also be possible to apply for a Stay
of all action. In order to request a Stay the
mortgagor, or their legal representative, will
need to prepare a Notice of Motion and an
Affidavit in Support setting out the reasons
for requesting a Stay. Any Stay granted by
the Registrar will not be for an indefinite
period and the mortgagor will need to
attend the Court again to request any
further stay.

In the event that there is no challenge to the
Notice to Vacate the Sheriff will attend to
the eviction and ensure that there is vacant
possession of the property. It will then be a
matter for the mort
prepare the necessary documentation
needed for a mortgagee sale of the
property. If there remains a shortfall after
the sale the mortgagor remains liable and
the mortgagee is likely to issue further
proceedings to recover the shortfall.

As can be seen there are a number of steps
that need to be take before a mortgagee
can obtain possession of a secured property.
If you would like assistance with liaising with
a mortgagee or responding to any notice or
Statement of Claim please do not hesitate to
contact Rankin Nathan on 1300 727 813.

For further Information on any o
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be finalised in a number of ways including
through private agreement, Consent
Orders, a Binding Financial Agreement
and Court proceedings. Significant
enforceability and taxation issues can
arise depending on how assets are
divided and the manner in which this is
done. It is important to obtain advice
about the appropriate division of assets
and, if there is an agreement, how this can

b8:tbé ifpferhentdd.h €

CHILD SUPPORT

For the vast majority of parents the
provision of financial support for their
children is managed, at least to some

extent, through the Child Support Agency.

The formula used by the Child Support
Agency to calculate the amount of Child
Support that is payable takes into account
the income of both parents, the number of
children and the ages of those children
and the number of nights the children

spend with each parent.

There are other options available to
parents besides the administrative

9 auleSsifent §dmifisferkdi b thelcHd S
Support Agency, including Limited Child
Support Agreements and Binding Child
Support Agreements. These may be more
suitable in some situations and parents
should obtain advice about the child
support option that best suits their

circumstances.

DIVORCE
Divorce is often the first thing people

consider after they separate but it is

mortgag

o

generally the last thing that is actually

—

done.

A Divorce cannot be obtained until you
have been separated for at least twelve
months and one day. To successfully obtain
a Divorce you must be able to establish to
the Court that you were married, that you
have been separated for the required
period of time, that your spouse has been

given at least 28 days notice of the Divorce

t ARplication and that proper arrangements

have been made for any children.

Relationship breakdown can raise a number
of important issues and the best way to
deal with those issues will vary depending
on your particular circumstances. For advice
about the issues arising from the
breakdown of a marriage or de facto
relationship and to discuss the options that
best suit your circumstances contact our
Family Law Team on 1300 727 813.
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