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RANKIN WHAT HAPPENS IF YOU DIE WITHOUT A WILL?
N ATH A N A Will is a written statement that sets out how

you want your property to be distributed after
your death. The person making the Will (called
the Willmaker) appoints a person, or more than
one person, called an Executor, who will
administer the estate of the Willmaker after the
1IN Willmaker has died. The administration of the
\§ estate means organising (collecting and

) ) protecting) the assets of the estate, paying
Is Capital Gains Tax debts, and distributing the balance of the estate
Payable When You ) ' ) )
Die? 2 in accordance with the terms of the Will. The
people and entities (such as charities) who
receive a benefit or property under a Will are

lawyers

Does Your Will Have known as beneficiaries. = A
A Testamentary S T
Trust? 3 What happens if you do

Many people simply do not have a Will. In

addition, a lot of people who have a Will may you dond6t have a valid

.éormalities were not complied with?

Do You Have A not have a valid one (which for most purposes i
Power Of Attorney the same as not having a Will at all). If a person dies without having made a Will
in Place? 4

For a Will to be valid, the Will must comply with (or a valid Will), he or she is said to have

- . . ied Ointestateo. I f
certain minimum requirements. These include: N .
personds property is d

a formula set by law. This may or may not
be the way that the person would have

Are Your Legal
Affairs In Order? 4 1. The Will must be in writing.

2. The Will must be properly signed on each ted hi o 10 be left. Th
page by the Willmaker. wanted his or her property to be leit. The

Superannuation and 3. The Will must identify the Willnaker ang [0/l 1S based on the principle that the

Deceased Estates. . . i i
5 show that this person intends the document tdoeceased person would have wished his or

. . her closest family members to have his or her
j be his or her last Will and Testament. y

\” 1 4. The Will must be witnessed by two people property. This means t_hgt, _|n New South

\' . . Wales, the main beneficiaries are the

§§ who are present when the Willmaker signed N q h
=\ 5 the Will (the witnesses should also sign eactfJ ersonos spouse an ¢

%&g page of the Will using the same pen). It is clear that dying without a Will (or a

(Continued on page 2)
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IS CAPITAL GAINS TAX PAYABLE
WHEN YOU DIE?

There is an old saying about death
and taxes- that is, they are both
certain. Does it apply to Capital
Gains Tax? The answer is maybe.

WHAT HAPPENS IF YOU DIE

WITHOUT ONE?
From Page 1

valid Will, or a Will which does not
achieve what the person thought it was
achieving) takes away choice for the

person dying: Capital Gains Tax is a form of

Commonwealth tax which is levied
on taxable capital gains made in
relation to certain events, called
0CGT eventsbé.

1. Your estate will be distributed in
accordance with a formula
determined by law, not you.

2. The Government may possibly
benefit from your estate (if no
beneficiaries within the terms of the
formula can be found).

3. Your family and loved ones may not
be provided for in accordance with
your wishes.

4. Possible avoidable taxes may be
unnecessarily incurred.

5. People you do not approve of
could be appointed as guardians of
your minor children.

6. Your family members with special
needs may not be adequately
provided for.

If there is a CGT event and there is
a taxable capital gain, then Capital
Gains Tax may be payable.

The question often arises whether
relation to certain transactions which representative of the deceased, in
occur as a result of the death of a

person, namely the passing of assets of the estate. If, in exercising
assets of the deceased personto  the power of sale, the legal

the legal personal representative or personal representative sells an
to the benefici arasetdfithe bsth toR Behefictafy 0 S
estate. then for Capital Gains Tax
purposes, the beneficiary acquires
the asset as a purchaser and not in
his or her capacity as a beneficiary
of the estate. In these
P ec{rcarﬁs{érfcess, e Taw Ergviaes fhat
P Celere B4 gissposzg 5f &\é agSet b)t/ he
the legal personal representative to
the purchaser/beneficiary and CGT
may be payable depending on

certain circumstances, to sell the

The general rule, subject to
exceptions, is that despite there
being, naturally, a change in
ownership of a
result of that
death itself does not give rise to a
disposal or other CGT event for the
purposes of Capital Gains Tax.

Anyone who is over the age of 18
years should make a Will. We
especially recommend that you have a
current Will when one or more of the
following circumstances apply:

1. You have assets which you would
like distributed in a certain way.
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2. You own your own business. However, the rules in this area are Wh_ether there is a taxable capital
3. You get married, divorced, or enter very complex and in certain gan.
into a defacto relationship. circumstances, transactions or . L
. . Given the complexity in this area
4. You have minor children. matters undertaken by legal o
. . ] executors and/or beneficiaries
5. You have family members with personal representatives or . .
. o ) should obtain advice from a
special needs. beneficiaries of an estate may give n
. i i i 4 qualified person.
6. You wish to leave money to your rise to inadvertent Capital Gains \
favourite charity or non profit Tax liabilities. For example, Wills & ‘
organisation. often contain a power of sale that \ J
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