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IN THE HEAT OF THE MOMENT ð  
CAN I CHANGE MY PROPERTY SETTLEMENT? 

The breakdown of a marriage is one of 

the most stressful and emotionally draining 

situations you can go through, regardless 

of whether it has been your decision to 

separate or your partner has decided to 

end the relationship. Where children are 

involved it can be even more difficult. 

 

In most cases, one of the things that 

ultimately has to be worked out is the 

division of assets. For the majority of 

people they are able to reach agreement 

about how they are going to divide their 

assets. But what if you change your mind? 

What if you agree to something and then 

later realise that it wasnõt appropriate? 

 

There are some limited circumstances 

where you can seek to readjust your 

property settlement, depending on how it 

was finalised. For parties who obtain 

Court orders, whether by agreement or 

otherwise, section 79A of the Family Law 

Act 1975 sets out the circumstances where 

you can seek to alter previous orders for 

property settlement.  For parties who 

finalise their property settlement through a 

Binding Financial Agreement, section 90K 

of the Family Law Act 1975 provides the 

circumstances where a Binding Financial 

Agreement can be set aside. 

 

Both sections provide different 

circumstances where a property settlement 

can be altered, although there are some 

similarities. To set aside previous Court 

Orders you must be able to establish that 

1. There has been a miscarriage of justice 

due to fraud, duress, suppression of 

evidence, failure to disclose relevant 

information, the giving of false evidence or 

any other circumstance; or 

2. Circumstances have arisen since the order 

or agreement was made that make it 

impracticable for the provisions, or some of 

them, to be carried out; or 

3. There are circumstances of an exceptional 

nature relating to the care, welfare and 

development of a child of the marriage 

that mean that the child, or the person 

caring for the child, would suffer hardship 

if the Court does not vary the order or 

agreement; or 

4. A person has defaulted in carrying out an 

obligation imposed on them and, in the 

circumstances that have arisen as a result 

of that default, it is just and equitable to 

vary the order; or 

5. A proceeds of crime order has been made 

relating to one of the parties or the 

property. 

 

A Binding Financial Agreement can only be set 

aside if: ¡As indicated by NECS at www.necs.gov.au  
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Every business regardless of its size, 

big or small, in whatever industry 

needs regular legal health check ups.  

What does this mean?  What is a 

legal health check and why is it 

needed? 

 

A legal health check is simply a 

review, carried out at regular 

intervals by your lawyer, as to 

whether your business has everything 

that it needs in place, from a legal 

point of view, to enable it to be the 

best that it can be. 

 

The things that might be reviewed by 

a lawyer as part of a regular legal 

health check include:- 

 

X Your operating structure ð have 

you considered what is the best 

operating structure for your 

business?  Your operating 

structure can have significant 

benefits (or disadvantages) for 

business profitability. 

 

X Terms of trade ð whether you 

have these and whether they 

are satisfactory for your current 

business and trading needs. 

 

X Employment contracts and 

employment arrangements with 

your staff ð legislation in this 

area is constantly changing and 

it is important to ensure that 

your legal obligations as an 

employer are always met. 

 

X Your lease and business 

premises ð does the business 

have a current lease? What are 

the option periods, what are 

your obligations on termination 

of the lease, what are your 

other options in relation to 

securing business premises? 

 

X Intellectual property issues ð do 

you need to register a domain 

name, a trademark, a business 

name?  What are these things and 

why are they necessary to help you 

protect your business, its reputation 

and goodwill? 

 

X Debt recovery strategies -  

recovery of debts is crucial for any 

business.  Does your business have 

the correct systems in place to 

ensure timely payment of all debts 

owed to the business? Cash-flow is 

king and if your systems are not 

adequate to ensure that your cash 

flow is maintained, then your 

business may be in trouble. 

 

X Insurance issues ð do you have 

adequate insurances in place to 

cover your business, its premises, its 

assets and its staff in the event of 

an untimely event?  All employers in 

NSW are required to maintain 

compulsory workers compensation 

insurance for their employees.  Do 

you have this in place?  Is it 

adequate?  Are there any public 

liability, professional indemnity or 

product liability insurances which 

you should have in place having 

regard to the nature of your 

business and its operations? 

 

The above is not an exhaustive list and is 

merely an indication of the sorts of things 

that may come up in a legal health check. 

 

Rankin Nathan Lawyers are able to offer 

a comprehensive, regular, informative 

and value adding legal health check 

service to all businesses.  The aim of the 

service is not to create problems for your 

business, but to solve them in a proactive 

and helpful manner. 

 

Example 

John provides OH & S consultancy 

services to coal mines, predominantly 

located in the Hunter Valley.  

WHY YOUR BUSINESS NEEDS A LEGAL HEALTH CHECK! 

Johnõs business is very successful and like 

many successful businesses, John has not 

been able to focus on many of the 

administrative matters that come with 

any business.  His focus in the two years 

since the business has been operating 

has been almost exclusively on growing 

the business and its clients. He operates 

as a sole trader.  An accident occurs at 

one of Johnõs mine clients and a worker 

is seriously injured.  The mine alleges 

that the accident happened because of 

a failure in an OH&S system which John 

reviewed only a couple of months 

before.  The mine sues John for 

negligence in relation to his OH&S 

advice and is awarded damages in the 

amount of $1,250,000.00.  Because 

John was so busy focussing on 

developing his business, he neglected to 

consider whether he should have 

professional indemnity insurance in 

place to deal with claims such as this 

one.  John simply does not have the 

money to pay the judgment debt and is 

forced into bankruptcy. 

 

If you would like more information 

about how this service may be of 

benefit to you and your business, please 

contact one of our business lawyers on 

1300 727 813. 
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