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The Christmas and New Year period can be 

a hectic and stressful time with everyone 

trying to make sure they catch up with 

friends and family, some of whom may live 

quite a distance away. This can be even 

more stressful and hectic for parents who 

have separated. They need to arrange for 

their children to not only spend time with 

them and their family but also spend time 

with the other parent and that parentõs 

family. 

 

This can unfortunately lead to arguments 

between parents, with children being 

caught in the middle. To try and avoid any 

additional stress or difficulty during the 

festive season it often helps if parents have 

a formal agreement about the time that 

their children will spend with each of them 

and their respective families. 

 

There are many ways that this can be 

achieved depending on the level of co-

operation that exists between parents. For 

many parents, a written agreement that is 

signed by both of them and dated, 

otherwise known as a Parenting Plan, is 

enough to ensure that everything goes 

smoothly on the day. Other parents want to 

try and organise a more long- term 

arrangement or may have had more 

difficulties reaching agreements in the past. 

For these parents, formal Court Orders, still 

negotiated by agreement between them if 

possible, may be a better option. 
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It is recommended that parents try to discuss 

the arrangements for the Christmas and New 

Year period as early as possible. The lead 

up to Christmas is also an extremely busy 

time in the Family Court and there can be 

delays in dealing with new matters. This can 

mean that if parents have problems 

reaching an agreement between themselves, 

or are simply not able to do so, then it can 

be very difficult to have a matter listed 

before the Court in time for arrangements to 

be put in place. Parents now also have an 

obligation, in most cases, to undertake 

mediation if there is a dispute about the 

arrangements for their children. Whilst this 

process can be highly successful it can also 

take some time to complete. 

 

Once the arrangements for children are 

agreed between parents, the type of written 

agreement that is most suitable will vary 

depending on the situation. It is 
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Rankin Nathan Lawyers, in 
conjunction with the Greater 
Building Society Limited, has 
recently prepared an informative 
booklet entitled òLegal Security for 
Your Familyó. 
 
The booklet provides advice and 
information about a range of issues 
affecting all people, including 
Wills, Enduring Powers of Attorney, 
Appointments of Enduring 
Guardianship, Advanced Care 
Directives and challenging a Will.  
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Not only does the booklet 
provide detailed information 
about these and other areas, it 
also enables people to take up 
the offer of a free half-hour 
consultation with a Solicitor 
from Rankin Nathan Lawyers 
to discuss those or other legal 
issues.  
 
If you would like your free 
copy of the Legal Security 
for Your Family Booklet, 
please contact us on 1300 
727 813. 

ESTATE PLANNING INFORMATION 
BOOKLET RELEASED! 

On 2 February 2007, the Trees 

(Disputes Between Neighbours) Act 

2006 (NSW) commenced operation.  

 

This Act has been designed to 

provide a simple, inexpensive and 

assessable process for the resolution 

of disputes between neighbours 

regarding trees on certain types of 

land.  

 

The Act allows the specialist 

jurisdiction of the NSW Land and 

Environment Court to resolve these 

matters. The NSW Land and 

Environment Court is a specialist 

Court within the NSW Court system 

and is used for resolving planning 

and development disputes between 

neighbours, Councils and other 

parties.  

 

Importantly, in respect of the trees to 

which the Act applies (the Act does 

not apply to trees on all sorts of 

land ð see below), the Act removes 

the ability of a party to a dispute to 

institute proceedings for the common 

law action of nuisance these actions 

traditionally were commenced in the 

Local, District or Supreme Courts 

These traditional Courts tend to give 

rise to complex and lengthy 

proceedings which usually involve 

significant expense in legal costs.  

 

The Act applies only to trees situated 

on land zoned residential, village, 

township, industrial or business under 

an environmental planning instrument, 

such as a Local Environment Plan. 

Importantly, this means that the Act 

does not apply to trees situated on 

lands zoned rural or rural-residential. 

  

Section 7 of the Act provides that an 

owner of land may apply to the Land 

and Environment Court for an order 

to remedy, restrain or prevent 

damage to property on the land or 

to prevent injury to any person, as a 

consequence of a tree to which the 

Act applies that is situated on 

adjoining land. 

  

Importantly, the act provides land 

owners with an ability to seek 

remedies for not only damage 

actually incurred to their property by 

trees, but also to apply to the Court 

TREE DISPUTES ð A NEW LEGISLATIVE SCHEME 

to prevent such damage or to prevent injury to 

any person. 

  

We believe that this new legislation is an 

important step forward in resolving disputes 

between neighbours regarding trees.  

Surprisingly, these disputes are quite common.  

 

The new Legislation means that there is a simple 

process for resolving disputes in respect of trees 

to which the Act applies and that no longer will 

actions also be commenced private nuisance. 

  

If you have any queries about the new 

legislation or wish to seek advice regarding a 

tree affecting your land or affecting the land of 

your neighbours, please contact us on 1300 727 

813. 
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HOW DOES A WILL GET CHALLENGED? 
when making this determination are:- 

 

1. Whether the eligible person made 

any contribution to the deceased 

(e.g. financial or provision of 

services to that person). 

2. The character and conduct of the 

eligible person before and after 

the death of the deceased person.  

3. Circumstances existing before and 

after the death of the deceased 

person.  

4. Whether the deceased person 

promised the eligible person 

anything before their death. 

5. Any other matter which the Court 

considers relevant in the 

circumstances.  

 

Clearly, it is very important when a 

person is making a Will to consider not 

only the nature and extent of their 

estate, but also those persons or groups 

of people who should be provided for 

in that personõs Will having regard to 

the relationship between the Willmaker 

and that person or group of persons.  

 

If you are an executor of an estate you 

should make sure you receive sound 

legal advice regarding the operation 

of the Family Provision Act in relation to 

the estate in which you are an executor.  

Importantly, this means that one of the 

main duties you will have is to consider 

whether there are eligible persons 

within the meaning of the Family 

Provision Act who have not been 

provided for in the Will.  

 

As a prudent executor, if you believe 

that there are such persons, you will not 

distribute the assets of the estate until 

the situation is sorted out.  Importantly, 

Many people have noticed advertisements 

in newspapers and other forms of media 

by lawyers asking òhave you been left out 

of a Will?ó. 

 

In 1982, the NSW Government introduced 

the Family Provision Act.  The object of 

that Act was to ensure that people make 

adequate provision in their Wills for their 

dependents.  

 

The Family Provision Act enables certain 

persons, referred to as òeligible personsó, 

to make an application to the Court on the 

basis that the deceased personõs Will did 

not provide an adequate or appropriate 

amount of money for them.  

 

Not all relatives are eligible persons.  To 

be an eligible person, a person must be:- 

 

1. A wife or husband of the deceased or 

defacto wife or husband.  

2. A child of the deceased. 

3. A former wife or husband of the 

deceased.  

4. A person who at any particular time 

was wholly or partly dependent upon 

the deceased person and was either a 

grandchild or a member of the 

household of the deceased person.  

 

If a person challenging a Will is an 

eligible person within the meaning of the 

Family Provision Act, the Court must then 

go on to consider whether the deceased 

person made adequate provision in their 

Will for the proper maintenance, 

education and advancement in life of the 

eligible person.  

 

Some of the factors (this is not 

an exhaustive list) which the 

Court must take into account 

an executor who distributes the assets 

of an estate to beneficiaries and who is 

then, on behalf of the estate, met with 

a claim under the Family Provision Act 

by a person who believes they should 

have been left something in the Will 

within the first 18 months after the 

death of the Willmaker may be 

personally liable for the amount of the 

claim brought by the eligible person 

who is not included in the Will.  

 

Costs of legal services and challenges 

to Wills are an important aspect of this 

area of the Law.  Quite often the cost 

of a claim under the Family Provision 

Act against the estate and the costs of 

defending that claim by the executors 

may be paid out of the estate funds as 

a whole.  This means that a significant 

proportion of the overall estate value 

may be consumed in legal costs in 

defending or prosecuting a claim under 

the Family Provision Act.  

 

This area of the law can be particularly 

challenging and if you have concerns 

about possible challenges to your Will, 

or if you are an executor facing such a 

situation, you should consult Rankin 

Nathan Lawyers and obtain legal 

advice.  

LEGALQUOTES  -  SUMMER 2007 - 2008 
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The NSW Government has previously 

published a timetable for the abolition of 

certain business and other taxes which 

were earmarked for abolition as a result 

of the introduction of the GST in 2000.  

These are mainly various forms of stamp 

duties including hire of goods duty, lease 

duty, unlisted marketable securities duty, 

mortgage duty and duty imposed on the 

transfer of certain business assets other 

than land.   

 

Two of these taxes are now either 

progressively being abolished (in the case 

of Mortgage duty) or due for abolition 

shortly (in the case of Lease duty). 

 

Abolition of Mortgage Duty 

 

Mortgage duty is being abolished in three 

stages commencing on 1 September 2007 

with the abolition of mortgage duty in 

respect of a mortgage if the mortgage 

secures an advance or advances made for 

the purpose of owner occupied housing, 

and no other advance.  

 

The exemption applying from 1 

September 2007 is in 

respect of a mortgage only 

if the borrower under the 

mortgage is a natural 

person (or if there is more 

than one borrower, each of 

those borrowers is a 

natural person). 

 

To be eligible for the exemption, the 

definition of òowner occupied housingó must 

be satisfied.  It is important, therefore, that 

persons having dealings in relation to 

Mortgage Duty be aware of that definition 

and the extent to which it applies to certain 

types of financing arrangements.   

 

In particular, to satisfy the OSR that an 

advance falls within the exemption, there will 

need to be evidence of matters such as: 

 

1. The date and amount of the advance.  

2. The identity of the borrower. 

3. The property description of the security 

property. 

4. The predominant purpose of the advance.  

 

The second stage of the abolition of 

mortgage duty takes effect on and from 1 

July 2008 where mortgage duty is not 

chargeable if the mortgage secures an 

advance or advances made for the purpose 

of investment housing and no other advances.  

Again, borrowers must be natural persons.  

 

Finally, mortgage duty is fully abolished with 

effect from 1 July 2009 . 

 

Abolition Of Lease Duty In New South Wales 

 

Lease Duty is abolished for leases first 

executed on or after 1 January 2008. 

 

òLeaseó means a lease of land in New South 

Wales, or an agreement for a lease of land 

in New South Wales.  Importantly, the 

definition of lease for NSW duty purposes 

includes licences to occupy or use land.  

Currently, lease duty is imposed in New 

South Wales at the rate of 0.35% of the 

total cost of the lease, (as defined). 

Duty can not only be a significant cost to 

business in the form of the duty itself, but also 

an administrative burden which must be 

satisfied because leases in New South Wales 

STATE TAXES ON THE DECLINE? 
are not able to be registered on titles to 

land by the NSW Land and Property 

Information Service unless the NSW 

Lease Duty has first been paid. 

 

Importantly however, NSW lease duty 

will continue to be payable on any 

premium paid or payable in respect of a 

lease even for a lease first executed on 

or after 1 January 2008.  

Businesses should obtain legal advice in 

this area if you are contemplating 

entering into a lease of land in New 

South Wales in the next couple of 

months, either as a lessor or a lessee.  

 

If you would like more information about 

the abolition of mortgage duty, please 

contact the Business and Personal 

Services Team at Rankin Nathan Lawyers 

on 1300 727 813.   

recommended that parents obtain 

legal advice about what type of 

agreement will best suit them and 

assistance with formulating the 

agreement itself. This will ensure that 

the agreement is recorded in a way 

that is workable and clearly 

understood. It will also assist in 

avoiding any disagreement at a 

later date about what was intended.  

 

No matter what option may best suit 

you and your children, it is important 

to try and start this process well 

before the holidays arrive. It will not 

only make planning what is already 

a very busy time of year much easier 

but will ensure that Santa is the only 

one that delivers the surprises on the 

day. 

Equal time with children 
during the holidays. 
From Page 1 



On 1 July 2008 the law in relation to Child Support 

will change. The Child Support Agency is already in 

the process of contacting parents registered with the 

Agency to ensure that they have up to date details 

about each parentõs income and the amount of time 

their children spend in each household.  

 

The amendments that come into effect on 1 July 

2008 represent the biggest change to the Child 

Support System in over 15 years. The major change 

is in relation to the formula used by the Child 

Support Agency to determine the amount of child 

support payable. This formula is used in the vast 

majority of cases managed by the Child Support 

Agency.  

 

At present the formula takes the gross income of the 

paying parent, deducts a small allowance for that 

parent to support themselves and then multiplies that 

adjusted income by a percentage depending on the 

number of children. The income of the parent 

receiving the child support payments is only taken 

into account if that parentõs income exceeds 

$43,654.00. Some further adjustments are made to 

the amount of child support payable if the paying 

parent has the children in their care for substantial 

periods, or has other dependent children.  

 

However, the current formula is quite limited in its 

ability to take into account the costs that parents 

have for their children simply because of the amount 

of time they spend living with them.  As a result of 

this issue, a new formula will be introduced. 

 

Under the new formula the costs of raising children 

should be shared more evenly. 

 

The new formula attempts to do this through the 

following stages: 

 

1. The Child Support Agency considers the 

income of both parents and combines that 

income for the purposes of calculating the 

costs of supporting the child over the year. 

2. The combined income of both parents is 

then used to determine how much the family would spend raising 

the child if they were still in the same household. This amount is 

calculated by reference to a table that has been formulated to 

estimate the amount that a household would spend on one child in 

a year. The higher the income in the household, the more that 

would be spent on the child. The age of the child is also relevant 

in this stage as the table recognises that the costs of raising an 

older child are greater. 

3. Consideration is then given to the amount of time the child spends 

living with each parent to determine the percentage of costs each 

parent is already meeting through their care of the child. Unlike 

the current formula, the new formula recognises that where 

children spend more than 52 nights a year living with a parent, 

that parent meets some of the costs through their care of the child. 

4. The percentage of costs already being met by a parent is then 

deducted from the percentage of the combined income earned by 

that parent. 

5. Any remaining percentage is multiplied by the annual cost of the 

child and this becomes the amount of child support payable to the 

other parent. 

 

EXAMPLE 

Fred and Wilma each earn $50,000.00 per year. They have one 

child, Pebbles, who is 7 years old. Fred and Wilma share the care 

of Pebbles with Pebbles living with Fred for 60% of the time and 

with Wilma for 40% of the time. Under the new formula, Fred and 

Wilma each get an allowance of $16,883.00 per year to support  

themselves and this is deducted from their gross income. The 

combined child support income of Fred and Wilma is therefore 

$66,234.00. The cost of raising Pebbles, for child support purposes, 

is deemed to be $9,974.32 per year. As Pebbles lives with Fred for 

60% of the time, under the new formula, Fred is deemed to meet 

65% of the cost through his care of Pebbles whilst Wilma is deemed 

PARENTS TO SHARE MORE EQUALLY  
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to meet 35% of the cost through her 

care of Pebbles. Wilma would have 

to pay child support to Fred because 

she earns 50% of the combined 

income but only meets 35% of the 

cost of Pebbles through the time that 

Pebbles lives with her. Wilmaõs child 

support payments would be equal to 

15% of the annual cost of Pebbles, 

being $1,496.15 per year. Under 

the current formula, Wilma would be 

likely to have a child support 

liability of $3,106.00 per year. 

 

The are also many other changes 

being made to the Child Support 

System including changes to Child 

Support Agreements, new minimum 

levels of child support that must be 

paid and provisions to allow a child 

support assessment to be suspended 

for up to six months if parents are 

attempting to reconcile their 

relationship.  

 

The law in this area can be difficult 

and confusing. It is important that 

parents seek legal advice if they 

are unsure about how the new 

system will affect their situation. 

For further Information on any of the information in this newsletter,  

please contact Rankin Nathan Lawyers on 1300 727 813 or 

email us at info@rankinnathan.com.au 

Perth · Canberra · Sydney · Newcastle 

www.rankinnathan.com.au 
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PARENTS TO SHARE 

MORE EQUALLY  
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On 1 August 2007, the High Court of 

Australia handed down its decision in the 

case of Black v. Garnock. The majority of 

the Court held that a prior equitable 

interest in a property that was unregistered 

against the title to the property was 

defeated by a subsequently registered writ 

for the levy of the property. 

  

The decision raises real issues for 

purchasers of property in the period 

between exchange of contracts and 

completion of the purchase. Usually, this is a 

period of some five or six weeks. 

  

Briefly, the facts of the decision were that 

on 15 June 2005 contracts were 

exchanged for the sale/purchase of a rural 

property in New South Wales. Settlement 

of the contract was scheduled to take place 

on 24 August 2005.  On 23 August 2005 a 

writ for the levy of property was obtained 

from the District Court of NSW against the 

vendor. The writ was obtained in an 

attempt to satisfy a judgment by creditors 

of the Vender in a case in the District Court 

of NSW. On the day of settlement, the 

creditors had the writ registered at the 

Office of Land and Property Information 

(formerly the Land Titles Office) against the 

title to the property, without informing the 

purchasers that they had done so. Only 

several hours later, settlement of the 

contract took place. 

 

The issue in the case was whether the 

interest of the purchasers of the property 

which arose as a result of the exchange of 

contracts was defeated by the registration 

of the writ.  The Court held that it was. 

  

The decision of the High Court means that 

purchasers and their solicitors now need to 

be extremely careful in the period 

between exchange of contracts and 

settlement of the sale/purchase to ensure 

that the purchaserõs rights under the 

exchanged contract are not defeated by a 

subsequent transaction or dealing affecting 

the property which is registered before 

settlement. 

  

Prudent conveyancing practice may now 

require purchasers to lodge caveats on the 

title to the property following exchange of 

contracts to protect their position. The 

effect of lodging a caveat is to notify any 

subsequent third party dealing with the 

property of the purchaserõs unregistered 

equitable interest in the property. 

  

The case highlights the increasing 

complexity in this area of the law and the 

need for property purchasers to obtain 

detailed legal advice during the course of 

the property transaction. 

HIGH COURT DECISION UPS THE ANTI FOR 
PROPERTY BUYERS  


