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Unfortunately, many people do not 

realise the distinction between the 

money they hold in their superannuation 

and the property that may be left by 

them in their Will.  When taking 

instructions from clients for estate 

planning, a good starting point is for 

the client to list their assets.  The nature, 

type and location of a personõs assets 

are important legal considerations for 

lawyers who draft Wills.  For example, 

if a person owns a piece of land outside 

of Australia then a Will drafted in 

Australia may not apply to that 

property. 

 

For many people a typical list of their 

assets may include the following:- 

The home in which they live with their 

spouse and family, maybe an 

investment property, monies they hold in 

a bank account with their partner, a car, 

some shares and the monies in their 

superannuation. 

 

Out of the above list, it may surprise 

many people that their Will may only 

apply to their car and their shares.  This 

is because of the way in which they held 

the above assets. 

 

Firstly, when a home is held by a couple 

in joint names as òjoint tenantsó then, 

upon the death of one spouse, full legal 

title to the home vests in the surviving 

spouse.  In these circumstances it does not 

matter what the Will of the deceased 

spouse says in relation to that property.  

For the surviving spouse all that will be 

required is for their Solicitor to register 

the title to the property in the name of 

the surviving spouse.  This can be done 

once a Death Certificate has been issued 

and is relatively inexpensive.  However, 

if there is a mortgage on the property 

there may be complications as the bank 

may request that a new mortgage, in the 

sole name of the surviving spouse, is 

entered into.  If you purchase land jointly 

with someone else and you do not want 

all the interest in the land to go to the 

other purchaser upon your death, then 

you should purchase the land with them 

as òtenants in commonó.  If you paid for 

70% of the land and they paid for the 

other 30% you would be tenants in 

common as to 70/100 and they would 

be the other tenant in common as to 

30/100.  

 

The monies in the bank account, provided 

that the bank account was in both names 

of the couple, will generally pass to the 

surviving joint account holder.  Usually, 

the surviving joint account holder may 

simply attend the financial institution 

where the account is held with a copy of 

the Death Certificate and ask for the 

deceased spouseõs name to be removed 

from the account. 

 

However, if a person passes away and 

they have an account in just their sole 

name then this account will be dealt 

with in accordance with the terms of 

their Will.  Depending on the amount 

of money in that account, the financial 

institution may require the Executor of 

the personõs Will to obtain a grant of 

Probate which proves to the financial 

institution that it is the last Will of the 

deceased and, as such directs where 

the monies in that account are to go.  

Assets such as a motor vehicle or 

shares that are in the sole name of a 
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