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News

BUYING A PROPERTEWEBRE OF THE POWER OF SPECIAL

CONDITIONS IN THE CONTRACT!

A recent case heard by the NSW Court
of Appeal emphasises the power of
special conditions in a contract for sale
of land in NSW.

In most cases when land is offered for
sale the person sel
vendor ) ensures th
available for the purchaser. By law

there are certain documents that need

to be attached to the contract such as a
0Section 149 Certif
council zoning etc and a diagram from
the water board which shows the

position of sewer main services to the
land. In the contract there are conditions
that set out the rights and obligations of
the parties. There is usually an agreed
set of oOstandardo6 c
published by the NSW Law Society and
utilised by most solicitors and
conveyancers. In addition to these
0standarddé conditio
usually extra condi
conditionso which h
drafted by the solicitors for the vendor
which may address aspects of the sale
that arendt covered
conditions, or may even modify the
standard conditions.

The recent decisionNassif & Ors v
Caminer2009 NSW Chighlights the
need for purchasers to carefully
consider the terms and scope of any

Ospecial 6 condi ti
to seek advice from their lawyer
regardigg thebeeonditmns.d ( Ot
at a contract is

Facts of the case
In November 2006 the vendors and the
purchaser entered into a contract for |
sate aftlanddor $56 millionnAgsalds h ¢

brochure given to the purchaser by the V4 ',/

vendords agent st g

0secure |l ease to
established tenanty
told t he purchase

andear snfsowht bbb he
purchaser relied on this representation
by the sales agent and entered into the
contract. Completion of the sale was
scheduled te setle can fléeMarah 2807
On 8oMarsh 2007 adinmigtrators veele
appainted te thentenanpaadctheredftér y
the tenant ceased trading. As at 15
March 2007, (one day before the
cobtract wals éue t® setle) thatendnt
owed $253,850 in rent, interest and

outgoings. The purchaser calculated
the tenant had ceased paying rent in
July 2006. Accordingly, despite being
told in November 2006 by the agent
that the tenant was only in arrears for

the |l ast mont ho, i n

tenant at that time was in arrears for

rent for approximately five months.

The purchaser did not complete the
(Continues on page 5)
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THE LAW OF WILLS & SUCC

For years Australian Citizens have faced a situation
where different Australian states have different laws
regarding Wills and Deceased Estates. Put simply, the
laws as to what constitutes a legally valid will, as well
as the procedures for the administration of Deceased
Estates, have varied, sometimes significantly, between
States. This has caused problems for people who have
passed away whilst travelling or working temporarily in
another State. It has also caused difficulties where
people have passed away holding property or assets in
several states.

Some of these difficulties will hopefully be resolved as
we approach completion of a national project aimed at
creating uniformity between the States in this area of
law.

This project has been in place for many years. In 1991,
the standing Committee of Attorneys General approved
the development of uniform succession laws for the
whole of Australia. In 1995 a National Committee on
Uniform Succession Laws was established to review the
existing State Laws relating to Succession and to
propose model National Uniform Laws.

The National Committee divided the project into four
different phases with each phase dealing with a
separate area of succession law. The first area is the
law of Wills. This aspect of the project deals with
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setting uniform, national requirements as to what
constitutes a legally binding Will and deals with
oinformal é Wills, that is
with the required legal formality such as two witnesses,
etc, will still be accepted by a Court as a valid last Will.
There is also the creation of the capacity for people who
have an intellectual disability or other type of legal
disability to have Wills made for their benefit by the
Court. The actual operation of certain clauses in a Will is
also dealt with in the legislation. For example, the
legislation attempts to clarify what occurs in the situation
where a gift is provided to someone in a Will but that
person does not survive the maker of the Will.

In New South Wales the first stage of the project, on the
law of Wills, was completed by the commencement of the
Succession Act 2006 on 1 March 2008.

The second stage deals with Family Provision. In New
South Wales this was completed by amendments to the
Succession Act which came into force on 1 March 2009.
This area of the project deals with establishing national,
uniform rules regarding the ways in which an estate may
be challenged by an eligible person (usually a spouse,
former spouse, child or grandchild, etc). For years this
area has been problematic, with the different Australian
States having significant differences between the way
challenges to an estate are made.

The third stage of the project deals with intestacy.

Wi |

Intestacy is the situation that arises where a person passes

away without having left a (valid) Will. The intestacy

regi me allows for divisi

with their closest family members and branching out all
(Continues on Page 5)
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