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It has been recently estimated that 
almost half of the Australian population 
do not have a legally valid Will.  For 
those who die without a legally valid 
Will the distribution of their estate is set 
by a legal formula known as the 
òIntestacy Regimeó.  The person who 
passes away without a Will is referred 
to as òdying intestateó.  From 1 March 
2010 the rules surrounding intestacy 
have changed.  Some of the new 
changes operate as follows:- 
 

¶ If a person dies leaving a spouse 

but no children that spouse is 
entitled to the whole estate.  A 
spouse includes a married spouse 
or someone who is in a domestic 
partnership with the deceased 
immediately before their death.  A 
domestic partnership is a 
relationship, other than marriage, 
that is a defacto relationship and 
has been in existence for a 
continuous period of at least 2 
years or has resulted in the birth of 
a child.  Readers should be aware 
that this is not a general legal 
definition of a defacto spouse, 
rather it is the definition used by 
the Succession Act 2006 for the 
purposes of intestacy. 

 

¶ Where the intestate dies leaving 

one spouse and a child or children 
and the child or children are also 
the children of the surviving spouse 
then the spouse is also entitled to 
the whole estate. 

¶ However, where the intestate leaves a 

spouse and a child or children and that 
child or children are not the child or 
children of the spouse the spouse is 
entitled to the personal effects, an 
amount of $350,000.00 (which will be 
adjusted with CPI) and half the 
remainder, if any, of the estate.  Given 
the size of the average estate this may 
not leave a significant amount of assets 
available for the child or children. 

 

¶ The surviving spouse also has a 

òpreferentialó right to acquire 

property.  If the spouse wants to 
acquire property (the home and land 
of the deceased) then the spouse must 
exercise his or her right to elect to 
acquire the property within 3 months 
of receiving notice from the 
Administrator of the deceasedõs estate.  
If the spouse is the Administrator, or 
one of them, then the election must be 
made within 3 months of obtaining a 
Grant of Administration.  A Grant of 
Administration is the Order obtained 
from the Supreme Court validating that 
the deceased died without a Will and 
appointing someone to manage the 
estateõs affairs and distribute the 
estateõs assets in accordance with the 
Intestacy Formula to the benefices. 

 

¶ If the spouse elects to purchase the 

property the price is the market value 
at the date of death and the 
Administrator of the estate must obtain 
a valuation.  The price is to be paid 
from the money to which the spouse is 

entitled and if there is a shortfall the 
spouse must pay the difference from 
their own funds.  The changes to this 
law also recognise that there may be 
situations in which there are multiple 
spouses (for example, a former wife 
or husband who has not been 
divorced and a new defacto 
partner).  In these cases if there are 
no children then the spouses share 
the whole of the estate between 
them.  However, where there is more 
than one spouse and children who 
are not the children of a surviving 
spouse then the spouses share the 
personal effects, the amount of 
$350,000.00 and half the residue of 
the estate.  If the spouses are unable 
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PROPERTY SETTLEMENT ð WHY YOU NEED A FORMAL AGREEMENT 
 
Reaching agreement about how to 
divide their assets following the 
breakdown of a marriage or de 
facto relationships is a goal for 
many separated couples. Just as 

important, however, is how that 
agreement is documented. 
 
A property settlement that is 
agreed to and put into effect 
without any legally binding 
documents may appear to be a 
cost effective option, particularly if 
the asset pool is modest, but it can 
cause major difficulties in the 
future. Without a legally binding 
property settlement either party 
can change their mind and seek a 
different division of assets at any 
time up until they have been 
divorced for 12 months, in the case 
of a marriage, or up until 2 years 
after the end of the relationship in 
the case of a de facto couple. 
 
A recent case of Headley v 
Headley (2009), decided by the 
Family Court, has raised uncertainty 
in relation to the time limits for 
property settlement and spousal 
maintenance applications. The Full 
Court determined that the time 
limits may not apply in cases where 
parenting matters or other issues 
need to be determined by the 
Court at a later stage. 
 
It is therefore even more important 
to ensure that your property 
settlement is formalised through 
legally binding documents. For 
couples who are able to reach 
agreement about how to divide 
their assets this can be done in two 
ways: 
 
1. Consent Orders ð The 

agreement reached can be 
detailed in writing and signed 
by both parties. An Application 
for Consent Orders is also 
completed and signed by each 
party. This document outlines 
each partyõs current financial 
circumstances and how this will 
change once their agreement is 

put into effect. Whilst it is not 
compulsory, both parties should 
seek their own legal advice 
about the agreement and the 
effect of the documents before 
they are filed with the Court. 
The documents are then filed 
with the Family Court and, once 
approved, Court Orders are 
issued in the terms of the 
agreement that has been 

reached. 

2. Binding Financial Agreement ð 
This is similar to Consent Orders 
in that the agreement is 
detailed in writing together with 
information about the assets of 
the relationship, the financial 
circumstances of each party and 
how this will change once the 
agreement is put into effect. A 
Binding Financial Agreement 
does not need to be approved 
by the Family Court. It is 
however compulsory for each 
party to obtain independent 
legal advice before they sign 
the Binding Financial Agreement 
and for their solicitors to 
complete a Certificate 
confirming that this has 

occurred. 

 
Once a property settlement is 
formalised through Court Orders or 
a Binding Financial Agreement there 
are only very limited circumstances 
where this can be overturned. These 
circumstances vary depending on the 
type of formal agreement that was 
used but include: 
 

1. Where there has been 
fraud, duress, failure to 
disclose relevant 
information or the giving of 

false evidence. 

2. Where the agreement is 
void, voidable or 

unenforceable. 

3. Where circumstances have 
arisen that make it 
impracticable for the 
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agreement or a part of the 

agreement to be carried out. 

4. Where exceptional circumstances 
have arisen, relating to the care, 
welfare and development of a 
child of the relationship, that mean 
that the child or the applicant will 
suffer hardship if the agreement is 

not set aside.  

5. Where a party to the agreement 
entered into the agreement for the 
purpose of defrauding or 
defeating a creditor or with 
reckless disregard to the interests 

of a creditor.  

6. Where a party to the agreement, 
in making the agreement, engaged 
in conduct that was in all the 

circumstances unconscionable. 

 
Deciding how to divide assets following the 
end of a marriage or de facto relationship 
is an important step but it is just as 
important to ensure that this is done in a 
legally binding way. Finalising a property 
settlement by way of Consent Orders or a 
Binding Financial Agreement not only brings 
an end to the financial relationship between 
separated couples but ensures each party 
has some improved certainty about their 
financial arrangements in the future. 
 
To discuss how best to finalise your property 
settlement matters contact our Family Law 
Team on (02) 4929 9333. 


