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BUYING OR SELLING A PROPERTY — SOME SIMPLE TIPS

ON NEGOTIATIONS OUTSIDE THE CONTRACT

The main point to remember when
buying or selling a property, is that
someone wants to sell, and
someone else wants to buy. The
negotiations as to the price have all
been conducted by the Real Estate
Agents, and an agreement has been
reached. The parties usually then
advise their solicitors of their
intention to sell or to buy, and the
vendor’s solicitor will issue the
contract to the purchaser’s solicitor.
At this stage there is still no binding
agreement. The binding agreement
does not occur until an exchange of
contracts, and that usually takes
place after the parties have
discussed the contents of the
contract with their respective
solicitors. After the contracts have
been exchanged, they become
legally binding, and generally
cannot be changed. It is therefore
important that both the vendor and
the purchaser advise their
respective solicitors of any other
negotiations that may have taken
place.

In property law, the entire terms of
the contract must be in writing and
incorporated into the contract. If
there was an agreement reached
between the vendor and the
purchaser to do something, or leave

something at the property, and it is
not in the contract, it may not be
done or left.

As one example, there was a
negotiation between a purchaser
and a vendor that the vendor would
paint the purple walls in his
daughter’s bedroom white before
completion. The vendor did not
mention this to his solicitor, and it
did not occur to the purchaser to
mention it to his solicitor either.
The contracts were entered into
without a further condition to this
effect, and following exchange of
contracts the vendor went overseas
leaving signed documents with his
solicitor to complete the transaction
within the usual 5 week period.
When the issue of painting the
room was brought up by the
purchaser when he conducted his
final inspection, the purchaser was
told that there was no such
agreement in the contract, and the
vendor had left the country. It
wasn’t going to happen. In that
particular instance, the purchaser
had to complete, and then
presumably paint out the purple
walls at a later time. Had the
purchaser advised his solicitor that
this had been agreed, there is no
doubt that the purchaser’s solicitor
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would have requested the vendor’s
solicitor to make this a condition of
the contract, which would have had
the effect of making it binding.

Another example from a vendor’s
point of view was when the price had
been negotiated, the purchaser
agreed to let the vendor remain in the
property following settlement for one
month to enable the vendor to
purchase a caravan and go on his
“Round Australia” trip. Unfortunately
neither the vendor nor the purchaser
advised their solicitors of this
arrangement, and the vendor’s
solicitor issued the purchaser’s
solicitor with a standard vacant
possession contract. When the time
for completion came the vendor did
not want to move, as he was going to
buy a caravan with his sale money.

(Continues on page 5)
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FINANCIAL DISCLOSURE IN TH

If you have separated from your
spouse, regardless of whether or not
you were married, before you can
finalise an agreement about the
division of your assets, you must both
give “full and frank disclosure” about
your financial circumstances. While you
and your former spouse are free to
reach an agreement about matters
such as the value of your home, the
debts you each owe or the incomes
you each receive, where there is a
dispute about the value of any matter
related to your property settlement,
you have an obligation to provide
documentation to each other proving
the nature and value of those matters.

If your former spouse will not give you
full details of their financial
circumstances, in most cases it will not
be prudent for you to enter into a
property settlement. This is because
without full financial disclosure it will
not be possible for you to know for
sure whether the agreement you are
considering entering into is an
appropriate one. Please keep in mind
that once you have had a Court Order
made or you sign a Financial
Agreement that divides your assets it
will be extremely difficult, if not
impossible, for you to change that
Order or agreement.

There are some circumstances where a
property settlement can be overturned,
but this is very difficult to do and you
cannot assume that you will be able to
change your property settlement once
it has been made. If you enter into a
property settlement without making all
of the enquiries you can to be sure
that you have a complete picture of the
financial circumstances of your former
spouse, you may be bound by that
property settlement, even if you later
find out information about your former
spouse’s assets that makes you feel
your property settlement was unfair.
You and your former spouse must both
give current information about your
finances, even if you have been
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separated for a long time. The value of
your assets and liabilities at the time
your relationship came to an end can be
important, but you must still explain
your current financial circumstances. If
a Family Court has to make a decision
about your property settlement, they
will consider the value of your assets,
income and the like at the time of the
Court case, not necessarily the value
of those things when you separated.

As a starting point, under Family Law
Rules you and your former spouse must
disclose to each other:

(@) Your income and any other benefits
you receive from your employment,
including income that is paid to
another party, person or legal entity
such as a trust or company.

(b) Any interest you have in property
(such as a house, unit or vacant
land) including property that is
owned by a company or trust and
property you own jointly with
another person.

(c) Any other financial resources you
have.

(d) Any interest you have in a company
or trust, whether or not you think
you have the ability to control that
entity.

(e) Details of any assets you have sold
(whether by sale, transfer,
assignment or gift) since your
separation and in the 12 months
immediately before your
separation; and

(f) All liabilities you owe, whether or
not they have fallen due and
whether they are in your sole name
or held jointly with another person.

Before you can ask the Family Court to
make a property settlement decision for
you, you must give full and frank
disclosure. There is an obligation on
both parties to give disclosure and try
and negotiate a settlement before going
to Court.
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If after your separation you make a
request of your former spouse for
financial information, but that
spouse refuses to give it to you,
you may have the right to
commence proceedings in the
Family Court of Australia or the
Federal Magistrates Court of
Australia. Both of these Courts have
the power to make Orders under
the Family Law Act 1975 and the
Family Law Rules 2004 requiring
your former spouse to give you full
and frank financial disclosure. If
necessary, the Family Courts have
the power to allow a subpoena to
be issued to a bank, an employer or
other relevant institution that may
assist you to know the financial
position of your former spouse.

After a Court case begins, further
disclosure may have to be given as
directed by the Court based on your
particular circumstances. In most
cases, the parties must exchange
the following documents:

(a) Taxation returns and
assessments for the last three
(3) years.

(b) Documentation about any
superannuation they hold.

(c) For any company, trust,
partnership or other legal entity
in which a party has an
interest, the Financial
Statements for that entity for
the 3 most recent financial

(Continues on page 5)
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YOUR RIGHT TO PRIVACY IN THE WORKPLACE

Have you ever wondered what
rights your employer has to
collect, store and utilise
information about you? There are
ten national privacy principles
which form part of the Privacy Act
1988 (Cth) ("the Act”) and these
principles aim to ensure that the
information organisations hold
about you is held responsibly.

The national privacy principles
apply to those people who work in
the private sector. These privacy
provisions, however, do not apply
to all organisations. Organisations
are only bound by the national
privacy principles if they have an
annual turnover of more than 3
million dollars. There are some
exceptions to this rule, such as, if
the organisation is affiliated with
another business that has an
annual turnover of more than 3
million dollars, or if it is a health
service provider in the private
sector.

There are some instances where
an industry will have its own
privacy code that is applicable only
to that industry. If this situation
occurs, the industry is bound by
that privacy code and the national
privacy principles do not apply.

When we refer to your right to
privacy, we are talking about
privacy over your personal
information. So what is personal
information? The Act says that
personal information is information
or an opinion, whether true or not
true, about an individual whose
identity is apparent from that
information or opinion.

The 10 national privacy principles
that regulate how private sector

organisations manage personal
information, include guidelines on
collection, use and disclosure,
information quality and security,
openness, access and correction,
use of identifiers already adopted
by a Government Department,
anonymity, transborder data flows
and sensitive information.

If an organisation is bound by the
national privacy principles, you
should be told of your right to
privacy. For example, you should be
told:-

e If the information is required
for a legal purpose or is
voluntary.

e That the organisation can
only collect information about
you if it is for one of its
primary purposes or
activities.

e That you have the right to
access your information to
have it corrected and ensure
it is up to date.

e How the organisation will
manage your personal
information and how you can
access it.

e If you have the option of not
identifying yourself when
entering into a transaction or
arrangement.

e That the organisation cannot
use the same identifier for
you that is used by another
agency, or an agent of an
agency, or a contracted
service provider.

e That the organisation cannot
collect sensitive information
about you unless you
consent, unless the collection
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is required by law, unless it is
necessary to protect your
safety, or unless it is necessary
for a legal purpose.

e That the organisation cannot
use or disclose personal
information about you for a
purpose other than the primary
purpose unless a secondary
purpose is related to the
primary purpose, or you
consent, or you would
reasonably expect the
organisation to disclose the
information.

e How the organisation will
protect your personal
information against misuse,
loss or unauthorised access.

If you have any questions or concerns
about how your employer is
collecting, storing and using your
personal information, please contact
our office. We can advise you on the
obligations of your employer under
the relevant privacy legislation and
guidelines, and the implications for
you. In certain cases, we may also be
able to approach the Office of the
Australian Information Commissioner
on your behalf. Alternatively, if you
are an employer we would be happy
to provide you with advice on your
obligations and can draft an
appropriate privacy policy for your
workplace.
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HOW DO YOU KNOW IF YOUR WILL IS STILL VALID?

“By failing to prepare, you are preparing to
fail.” Benjamin Franklin

The importance of reviewing and updating
your Will on a regular basis cannot be over
emphasised. In our previous newsletter, we
highlighted why it is vital that, as an adult
(being over 18 years of age), you have a
Will to look after your affairs should you
pass away.

Now, if you have a Will you have taken the
first step toward securing the future for
your loved ones. Now you must be mindful
of whether or not your Will is still valid and
current. Did you know that there are certain
events in your life, which may invalidate
part or all of your Will? Indeed, you may
have a Will and not realise that it may fail
to give effect to your wishes.

Marriage

Unless your marriage has been specifically
contemplated in your Will and you have
subsequently married, then it is highly likely
that you do not have a valid Will. Many
people do not realise that their Will is
revoked, in its entirety, from the date of
your marriage. If you have married after
you made your Will, speak to your solicitor
to determine if you need to execute a fresh
Will.

Divorce

Unlike marriage, divorce does not
necessarily operate to terminate the
entirety of your Will upon the cessation of
your marriage. Rather, divorce will merely
terminate those portions of your Will which
bestow a benefit upon your former spouse.
If your Will has been prepared solely in
favour or your former spouse, you may be
left with a Will which may not be able to
distribute your estate. It is always a wise
choice, at this stage of your life (i.e.
divorce), to have your Will reviewed by a
solicitor.

In addition to marriage and divorce, there are other events
in your life, which should trigger you to review your Will and
ascertain if it still achieves your desired outcomes. These
events may include:

e The birth, death or incapacitation of your spouse,
child, grandchild or other loved one;

e Your retirement;

e The breakdown or reunification of a significant
relationship with a loved one;

e The death of a beneficiary or executor; or

e Other significant life event.

When reviewing your Will, it is also important to take into
account:

e Your superannuation and life insurance policies;
e Any business interests you may have;

e Your Power of Attorney and Enduring Guardianship;
and

e Any trusts, of which you are a trustee.

Please contact our office should you wish to discuss your
Will or any other matter on 02 4929 9333.
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FINANCIAL DISCLOSURE IN THE
FAMILY COURTS
(Continued from page 2)

years, including balance sheets,
profit and loss accounts,
depreciation schedules and
taxation returns.

(d) Other relevant documentation
about a company, trust,
partnership or other legal entity
in which a party has an interest.

(e) Unless the value is agreed - a
market appraisal or an opinion as
to value of any property in which
a party has an interest.

If your former spouse refuses to give
financial disclosure, even after a
Family Court case has begun, serious
penalties can apply. Penalties for non
disclosure can include findings of
contempt of Court; a requirement to
pay the legal costs of the party
seeking the information, the dismissal
of the whole or part of a Court case
and, importantly, being denied the
right to rely on evidence about an
asset or liability that was not
disclosed before a property settlement
case proceeds to a Court Hearing.

If you require assistance with your
property settlement following the
breakdown of your relationship,
please contact Rankin Nathan Lawyers
on 4929 9333. We have accredited
family law specialists available to give
you advice. Simple initial advice is
available free at your first
appointment.

BUYING OR SELLING A PROPERTY — SOME SIMPLE TIPS ON
NEGOTIATIONS OUTSIDE THE CONTRACT (Continued from page 1)

However, the purchaser’s
circumstances had changed, and
he needed to move in
immediately. We were left with a
vendor with no where to go who
would not go, and a purchaser
who could not move into his new
house as it was not vacant.
Again, had the parties discussed
this with their solicitors, there
would have been a further
condition in the contract to the
effect that the purchaser allowed
the vendor to remain in the
property for a period of one
month following settlement, and
the consequences following if the
vendor did not move out after
that time. As the contract stood
without those arrangements
noted, the purchasers gave the
vendors Notice to Complete and
settlement took place under very
strained and difficult
circumstances for the vendor.

All this could have been avoided.

These are a couple of examples
that can cause delay and
confusion to completion of a
conveyancing transaction,
because the requirements of the
parties had not been properly
discussed.

Another source of confusion can
be what should or should not be
left in a property when it is
changing hands. Some items

For further Information on any of
the articles in this newsletter, please
contact Rankin Nathan Lawyers on
1300 727 813 or email us at
info@rankinnathan.com.au
www.rankinnathan.com.au

such as “fixtures” must be left in
the property. These include,
fixed floor coverings, light
fittings, stove, curtains and
blinds, but there can be many
others. For example, if
something is so affixed to the
property that to remove it would
be to cause damage, or
substantially alter the

appearance of the property, it
clearly should not be removed. A
good example of this is plants in the
garden. A row of standard roses in
the soil has to stay. What is in the
soil forms part of the soil and
remains in the soil. However, if the
row of standard roses is in pots,
then both the pots and the roses
can be removed.

At Rankin Nathan, we take great
care with our clients’ needs when
buying or selling a property. We
ask them to tell us if there have
been any arrangements made
between the parties that are not
reflected in the contract, however
small they consider them to be.
Even if there has been an
agreement to clean the carpets
before completion because the
vendor has had a dog running
around the house, we would ensure
that there is a further clause in the
contract that the vendor will carry
out this arrangement prior to
completion. No arrangement is too
trifling. We would rather spend a
bit more time with our clients
ascertaining their needs, and their
understanding of what will or will
not happen, and what will or will
not stay, than have hardship or
unnecessary delay, in what should
ultimately be a very exciting time
for everyone, and should go off
without a hitch.
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