‘ O 20 November 2010

Lagalctioie

L N
PROVIDED BY RANKIN NATHAN LAWYERS eW

YOUR RIGHT TO INFORMATION HELD BY A GOVERNMENT AGENCY

In 2009 the Australian Government implemented reform in the area of
freedom of information. The aim of the reform was to promote
transparency and accountability of the actions of Government. The
Government Information (Public Access) Act 2009 (GIPA Act) came
into operation on 1 July 2010 as a result of the reforms.

There are three objectives of the GIPA Act, they are:-

1. To authorise and encourage the proactive public release of
information held by Government agencies.

2. To provide members of the public with an enforceable right to
access Government information.

3. To restrict access to information only in circumstances where it is
against the public interest to disclose that information.

In order to facilitate the transparency, there is a presumption in favour
of disclosure unless there is an overriding public interest against
disclosure.

The GIPA Act requires Government agencies to make information that
is regarded as open access information freely accessible. Open access
information is information such as the Government agencies current
publication guide, the agencies policy documents and the register of
Government contracts. The GIPA Act makes it mandatory for
Government agencies to proactively release open information. Further,
at least one of the ways that the Government agency releases the
information must be free of charge.

A Government agency is also allowed to release information after an
informal request has been made to it. Whilst the Government agency
can release such information at its discretion, there is no requirement
for a Government agency to disclose the information pursuant to an
informal request.

If it is the situation that the information required is not considered
open information, it is another option to make a formal access
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application under the GIPA Act. As
mentioned previously, any formal
access application is subject to the
public interest test. In addition to the
public interest test reasons against
disclosure would be:-

1. If disclosure would have the
effect of impacting on a
responsible and effective
Government.

2. If disclosure would impact,
reveal or endanger law
enforcement and security.

3. If disclosure would impact on
an individuals rights, judicial
processes or natural justice.

4. If disclosure would impact on
the business interests of
agencies and other persons.

5. If disclosure would impact on
the environment, culture or
economy.

6. If disclosure may constitute a
contravention of any other Act.




As can be seen, even in situations where there
is a formal access application for information
held by a Government agency there are a
number of grounds that may be used to
prevent disclosure. It therefore is imperative for
any access application to specifically and
accurately state the nature of the information
being sought. Seeking legal advice will assist
people to access Government held information
by ensuring that completion of the relevant
formal access application is done in a way that
ensures the best chance of the information
being released.

In the event that an access application has
been made and the particular Government
agency has refused to release any or all of the
information requested, review options are
available.

It would normally be the first course to seek an
internal review of the decision. The right to
request a review of a decision if you disagree
with that decision can be in relation to reasons
including a decision to transfer an access
application to another agency, a decision to
defer the provision of access to information and
a decision that the access application is not a
valid access application. .

Any such internal review must be made within
20 working days after notice of the decision has
been posted. The Government agency is then
required to acknowledge an application for an
internal review within 5 working days and
decide on the application within 15 working
days (although this may be extended by 10
days if a third party needs to be consulted.)

If you have sought legal advice in relation to
the request for information an internal review
must be sought prior to seeking an external
review. If you are not satisfied with the
outcome of the internal review, an external
review by the Information Commissioner may

be sought. Such an external review must be sought
within 8 weeks of being notified of the decision.
However, if you are seeking access to the information
yourself, you do not have to seek an internal review
prior to having the matter seen externally by the
Information Commissioner.

Finally, if you disagree with any of the decisions noted
above, a review may be sought by the Administrative
Decisions Tribunal. You have 4 weeks from being
notified of the Information Commissions review prior
to applying to the Administrative Decisions Tribunal.

There are numerous reasons why you may need
access to information held by a Government agency.
Although the reforms have assisted to ensuring
transparency of Government held information, the path
to successfully obtaining a copy of that information can
be tricky. It is fundamental to ensure that the
application is clear and concise. We would recommend
seeking legal assistance if you require access to
Government information and if a review of a decision is
required to ensure that your interests are protected.
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