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WHAT IS PROBATE?

Many people are not aware of what is involved in
obtaining “Probate” in relation to a Will. Depending on
the circumstances, and in particular the assets held by the
Deceased, the job of the executor may or may not involve
having to obtain a Grant of Probate from the Supreme

Court. So, what is Probate and when is it necessary?

Probate is a certificate granted by the Probate Division of

the Supreme Court in each State and Territory. The
certificate generally states that the Will of the Deceased
has been proved as valid and is registered with the
Probate Division of that Court. The certificate also states
that the executor has the authority to administer the
Deceased’s estate. In other words, Probate is an actual
document that is issued by the Court and the executor can
use this document to assist in the administration of the
estate.

How is Probate Obtained?

Probate is obtained by the executor, usually assisted by
Solicitors, filing a “Summons” in the Probate Division of the
Supreme Court. The Summons is a document prepared by
the Solicitors and it is a request for the Court to grant
Probate of the Will to the executor who is applying. The
Summons is supported by evidence that is produced to the
Court to support the executor’s request. The evidence is
given by way of Affidavit. The Affidavit sets out
information relating to the estate and is usually sworn or
affirmed by the executor in front of a Solicitor or a Justice
of the Peace. The Affidavit sets out some of the history
and circumstances surrounding the deceased, there assets
and there passing of the deceased. The Affidavit will be
accompanied by the following documents:

1. The last Will of the Deceased.
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2. The Death Certificate of the Deceased.

3. A copy of the advertisement that was placed in the
newspaper that is circulated in the district where the
Deceased resided announcing that the executor will
be applying for probate of the Will and specifically
mentioning the date of the Will.

A list of all the assets (and their approximate value)
of the Deceased that formed part of their estate.

5. A list of the debts of the Deceased as at the time of
death.

6. A summary of the entitlements of the beneficiaries of
the Will.

Court filing fees must be paid when the Summons and the
Affidavit are submitted to the Probate Division of the
Court. The filing fees and the Solicitor’s fees for
preparing the probate documentation and assisting the
executor to obtain the Grant of Probate are set by a
regulated scale that is based on the value of the assets of
the Deceased estate.

Why is Probate Required?
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Put simply, Probate is required if an instituti€
holds assets of the estate will not release those
until they are provided with a copy of the Grant o
Probate. The Grant of Probate provides those
institutions with sufficient security and confidence that
they are legally able to deal with the executor and
release the assets because, importantly, the executor is
dealing with the last Will of the Deceased.

As people are aware, a person may make several
Wills during the course of his or her lifetime. However,
it is only the most recent Will that the person made
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Testament”. Even this can be tricky because marriage

before dying that becomes the °

normally revokes any previous Wills a couple may
have. For example, a couple may have made eight
Wills in their lives before they passed away, but were
married after they had made their last Wills.
Therefore the marriage has revoked the last Wills and
previous Wills and they are then said to die ‘intestate’
and their estates will be distributed in accordance with
a strict formula set by Legislation.

Obviously, it is of central importance for the executor
and all others concerned in the administration of the
estate to know that they are looking at and dealing
with the very last Will of the deceased. Obviously
executors do not want to distribute the assets in one
way only to find out that there was a later Will,
directing that the assets should have been distributed in
a completely different way, and perhaps to completely

different beneficiaries.

That is why the Probate Affidavit has to include a copy
of the advertisement that was placed in the paper.
The advertisement not only lets any creditors, “or
people that say the estate owes them money” know
that they should put a claim into the executor if they
wish to recoup that money, but it also states the date of
the Will that the executor is attempting to obtain the
grant of probate upon. Most legal firms employ
someone to read those advertisements and check to
make sure that they do not hold a Will for the person
who has passed away and in particular that they do
not hold a later Will. An application for Probate
cannot be made until at least 14 days have passed
since placing the advertisement in the paper. As such,
anyone that has recognised that they hold a later Will
of the deceased should have sufficient time to contact
the firm of Solicitors assisting the executor in obtaining

&S ;.’:g.

Rankin Nathan Lawyers
1300 727 813

NEWCASTLE ® SYDNEY ® PERTH ® CANBERRA

WHAT IS PROBAT,

the grant of probate and let them know that there is in fact a
later Will.

WHEN IS PROBATE REQUIRED?
Generally probate is required when:-

1. The Deceased owned land in her sole name and that
land is to be transferred to beneficiaries or perhaps to
the executor to be sold and the monies then distributed

to beneficiaries; or

2. There are substantial assets, usually over $15,000.00
being held by various institutions such as banks, building
societies and superannuation funds and these institutions
will not release those significant assets until a Grant of
Probate has been provided to them. By receiving a
copy of the grant of probate these institutions are given
some confidence and security that it is indeed the last
Will that has been provided to the Court and they will
not be faced with a situation in the future where a later
Will of the deceased will be found when the assets and

money, etc have already been distributed.

As you can see, much of the requirement for Probate will
depend on who holds the assets, what the assets are, and
what are the requirements for release of those assets by the
people or institutions holding them. These requirements can
also change over time and vary depending upon the size of

the assets.

As always, if you have concerns or questions in this area you
should seek specific legal advice that looks at your own
individual circumstances and can advise you on the most
appropriate way to structure or hold your assets.

Any questions or enquiries regarding the probate process,
do not hesitate to contact our Business & Personal Services

Team.
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